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IT’S TIME TO EVOLVE A STRATEGY TO ADDRESS
KASHMIR’S PROBLEMS, ELIMINATE PAKISTAN FROM
EQUATION
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The writer is a retired chief of naval staff.

“Carthago delenda est” (Carthage must be destroyed) — a phrase incessantly mouthed by
Senator Cato the Elder — was the manifestation of Rome’s visceral desire to wreak vengeance
on its rival Carthage (in modern Tunisia), which had terrorised its lands for decades. The Third
Punic War, fought with bows and arrows, resulted in the destruction of Carthage and a hundred
and fifty thousand dead.

Today many in India, echoing Cato’s sentiments, declare publicly apropos Pakistan: “Enough is
enough, let’s teach them a lesson.” Given past provocations, the sentiment may be
unexceptionable. However, the price of “teaching a lesson” to a nuclear-armed neighbour could
run into millions of lives and trillions worth of destruction with succeeding generations paying
further instalments.

India’s national morale, subdued by decades of strategic inertia and timidity, has certainly
received a boost during the present government’s tenure. First on account of the September
2016 cross-border strikes by our Special Forces and more recently, by the IAF air-strikes inside
Pakistani territory. This long-overdue show of resolve has breached a self-imposed mental
barrier that had served to freeze successive governments into immobility. Daunted by
Rawalpindi’s threat of an early nuclear response, India withheld for years a conventional riposte
to repeated Pakistani assaults via terrorist proxies.

The recent developments lend themselves to two conclusions. They have demonstrated that
there is space, albeit limited, for conventional military operations under the subcontinental
“nuclear overhang”. They also indicate that India’s promise of “massive retaliation” to nuclear
first-use and their own instinct for self-preservation will prevent Pakistani generals from
employing tactical nuclear weapons unless “in extremis”.

Would the Indian public, then, be justified in expecting punitive retaliation for every future
Pakistan-launched terrorist attack? It is here that Indian politicians need to be cautioned that the
exploitation of military operations for electoral gains not only trivialises their intended impact but
can also whip up war hysteria, often difficult to control. The military has been considerably
unsettled by a chief minister’s recent statement appropriating it for the aggrandisement of a
political party.

While the recent air operations may have shattered the taboo against active retaliation, it must
be recognised that Pakistan, regardless of its culpability, will feel obliged to respond to any
Indian attack on its soil. It was fortuitous that the February 2019 aerial skirmishes ended in a
stalemate but had any military targets been damaged on the ground, both belligerents would
have been under immense pressure to up the ante. The resultant tit-for-tat escalationary spiral
could have led to unforeseeable consequences.
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While the turbulence of the post-Pulwama phase in India-Pakistan relations is far from over, the
compulsions of India’s rancorous election campaign coupled with Pakistan’s internal tensions
have created an incendiary subcontinental atmosphere, which could be easily ignited by
inflammatory political rhetoric.

TV-studio warriors, who demand that Pakistan be instantly brought to its knees, need to be
reminded that the very first step on the escalatory ladder requires preparation for full-scale war.
Perhaps they overlook the reality that the Pakistani armed forces are no pushovers. Apart from
their size (sixth-largest in the world), professional competence and nuclear arsenal, they have
the huge advantage of a reliable source of military hardware in steadfast “iron brother” China.
The Indian military, on the other hand, has not only been starved of funds by inadequate
budgets but is also deprived of hardware by a lackadaisical Ministry of Defence. The failure of
indigenisation programmes has left India dependent for weaponry on six-seven nations, some of
them unreliable suppliers.

While assessing the effectiveness of the recently initiated diplomatic and economic measures,
and the kinetic force employed, our national security establishment, as it contemplates future
courses of action vis-a-vis Pakistan, needs to reflect with seriousness on two other major
factors.

First, in Pakistan, we face a security-state controlled by a Praetorian army whose nexus with its
Inter-Service Intelligence (ISI) agency constitutes the all-powerful Pakistani “deep state”. A
revisionist Pakistan has set itself two primary aims — to wrest Kashmir from India and to retard
India’s economic growth and prevent its rise in the international arena. Given the balance of
conventional forces and the presence of nuclear weapons, it is unlikely that Pakistan will ever
succeed in its first aim. To thwart the second, all India has to do is sustain its trajectory of
economic growth and technological/industrial development, leaving Pakistan far astern. But this
assumes the absence of a major conflict.

The oxygen which keeps the deep state alive and sustains its relevance in the Pakistani public’s
eye is its Goebbelsian canard about an “existential threat” from a “Hindu India”, which never
accepted the concept of Pakistan, created Bangladesh and now intends further dismemberment
by overt and covert means. Since peace with India will deprive the deep state of its raison d’etre,
it has successfully sabotaged every single Indian peace overture.

In such a scenario, India must make one of two policy choices of strategic import: One, either
intensify Pakistani insecurities by irredentist talk of “greater India” and balkanisation of Pakistan.
Or two, cut-off the deep state’s oxygen supply by conveying an assurance of Pakistan’s integrity,
on the condition that it behaves responsibly.

The second factor that demands the closest attention is our national posture vis-a-vis the
festering Kashmir issue. For decades, we have treated it simply as a consequence of Pakistan’s
strategy of “bleeding India through a thousand cuts” and employed band-aid solutions. Sizeable
military forces have been deployed to deal with civil unrest on the assumption that once the
symptoms are tackled the ailment would go away. Absent a “Kashmir Strategy” in New Delhi,
the army’s sacrifices to establish peace in the Valley have been in vain because a venal political
class has never risen to the occasion to restore a functional civil administration.

The situation has taken an unfortunate turn. The prolonged and vicious cycle of violence and
response, orchestrated by a malign ISI, has succeeded in alienating and radicalising Kashmiri
youth, placing the ball squarely in India’s court. It is time to evolve a 25-year strategy to address
Kashmir’s problems and eliminate Pakistan from the equation by ending alienation, providing
employment, restoring civil administration and bringing Kashmir into the national mainstream.
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This article first appeared in the print edition on April 3, 2019 under the title ‘De-fanging the deep
state’. The writer is a former chief of the Indian Navy. Views expressed are personal.
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CENTRE JUSTIFIES CERTIFICATION OF FINANCE BILL,
2017 AS MONEY BILL; SC RESERVES VERDICT

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

NEW DELHI: The Centre on Tuesday in the Supreme Court justified certification of Finance Bill,
2017 as a money bill saying it has provisions which deals with salaries and allowance to be paid
to members of tribunals from the consolidated funds of India.

The top court reserved its verdict on a batch of pleas challenging the constitutional validity of
Finance Act, 2017 on the ground that it was passed by the Parliament as a money bill.

The Centre contended that certification of Finance Act as money bill was done by speaker of
Lok Sabha and court cannot judicially review the decision.

A five-judge Constitution bench headed by Chief Justice Ranjan Gogoi said, "Hearing
concluded. Order reserved".

At the outset, Attorney General K K Venugopal, appearing for the Centre said that certification
granted by the speaker cannot be challenged in the court of law.

The Attorney General justified before the bench also comprising Justices N V Ramana, D Y
Chandrachud, Deepak Gupta and Sanjiv Khanna the certification of Finance Act as a money bill
saying it deals with payment and receipt made from the consolidated funds of India.

"It is the whole part which has been certified as a money bill and not in parts. Therefore no part
can be severed to say that this cannot be called as a money bill," Venugopal said.

He referred to provision for money spent on tribunals from the consolidated funds and said
salaries and allowances of tribunal members would come under incidental matters referred in
the Article 110 (1)(G) of the Constitution.

Article 110 of the Constitution deals with provisions as when can a Bill shall be deemed to be a
Money Bill.

Venugopal relied on Aadhaar verdict of last year and said that the apex court has held that the
main object of Aadhaar Act was to extend benefits to marginalised section of society in the form
of aid, grant or subsidy from the consolidated fund.

Senior advocate Arvind Datar, who led the arguments for the petitioners, argued that a bill which
says that salaries shall be paid to the members of tribunal does not in itself make it a money bill.

He sought making the tribunals independent saying their core judicial duty cannot be taken away
or at least they can be brought under the control of law ministry or one nodal agency as held in
1997 and 2010 verdicts of the apex court.

The top court was hearing a batch of petitions challenging the Constitutional validity of the
Finance Bill of 2017.

On March 28, the Centre has told the apex court that it cannot question the speaker's decision
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of certifying a bill as a Money Bill and it is a well settled law.

Venugopal said contention that certification of Finance Bill of 2017 as Money Bill was not right
cannot be a ground for a challenge to validity of the Bill.

He had said that apex court has repeatedly held in its verdicts that certification cannot be
questioned and courts cannot inquire into the decision taken by Parliament.

Venugopal had said Finance Bill comprises of amendments to several Acts and statutes and the
petitioners have challenged only one particular aspect saying it cannot be termed as Money Bill.

The apex court had earlier sought the Centre's view on bringing all the tribunals under one
central umbrella body for ensuring "efficient functioning" and "streamlining the working" of quasi-
judicial bodies.

The top court had said it would not like to be bogged down with what is right or wrong and all it
wants was that "the tribunals work efficiently and independently".

The court had said it is tentatively of the view that directions given by the apex court in its two
verdicts of 1997 and 2010 for bringing all the tribunals of the country under one nodal agency
should have been "implemented long back".
NEW DELHI: The Centre on Tuesday in the Supreme Court justified certification of Finance Bill,
2017 as a money bill saying it has provisions which deals with salaries and allowance to be paid
to members of tribunals from the consolidated funds of India.

The top court reserved its verdict on a batch of pleas challenging the constitutional validity of
Finance Act, 2017 on the ground that it was passed by the Parliament as a money bill.

The Centre contended that certification of Finance Act as money bill was done by speaker of
Lok Sabha and court cannot judicially review the decision.

A five-judge Constitution bench headed by Chief Justice Ranjan Gogoi said, "Hearing
concluded. Order reserved".

At the outset, Attorney General K K Venugopal, appearing for the Centre said that certification
granted by the speaker cannot be challenged in the court of law.

The Attorney General justified before the bench also comprising Justices N V Ramana, D Y
Chandrachud, Deepak Gupta and Sanjiv Khanna the certification of Finance Act as a money bill
saying it deals with payment and receipt made from the consolidated funds of India.

"It is the whole part which has been certified as a money bill and not in parts. Therefore no part
can be severed to say that this cannot be called as a money bill," Venugopal said.

He referred to provision for money spent on tribunals from the consolidated funds and said
salaries and allowances of tribunal members would come under incidental matters referred in
the Article 110 (1)(G) of the Constitution.

Article 110 of the Constitution deals with provisions as when can a Bill shall be deemed to be a
Money Bill.

Venugopal relied on Aadhaar verdict of last year and said that the apex court has held that the
main object of Aadhaar Act was to extend benefits to marginalised section of society in the form
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of aid, grant or subsidy from the consolidated fund.

Senior advocate Arvind Datar, who led the arguments for the petitioners, argued that a bill which
says that salaries shall be paid to the members of tribunal does not in itself make it a money bill.

He sought making the tribunals independent saying their core judicial duty cannot be taken away
or at least they can be brought under the control of law ministry or one nodal agency as held in
1997 and 2010 verdicts of the apex court.

The top court was hearing a batch of petitions challenging the Constitutional validity of the
Finance Bill of 2017.

On March 28, the Centre has told the apex court that it cannot question the speaker's decision
of certifying a bill as a Money Bill and it is a well settled law.

Venugopal said contention that certification of Finance Bill of 2017 as Money Bill was not right
cannot be a ground for a challenge to validity of the Bill.

He had said that apex court has repeatedly held in its verdicts that certification cannot be
questioned and courts cannot inquire into the decision taken by Parliament.

Venugopal had said Finance Bill comprises of amendments to several Acts and statutes and the
petitioners have challenged only one particular aspect saying it cannot be termed as Money Bill.

The apex court had earlier sought the Centre's view on bringing all the tribunals under one
central umbrella body for ensuring "efficient functioning" and "streamlining the working" of quasi-
judicial bodies.

The top court had said it would not like to be bogged down with what is right or wrong and all it
wants was that "the tribunals work efficiently and independently".

The court had said it is tentatively of the view that directions given by the apex court in its two
verdicts of 1997 and 2010 for bringing all the tribunals of the country under one nodal agency
should have been "implemented long back".
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MAKING DEMOCRACY MEANINGFUL
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

Representational image.   | Photo Credit: Getty Images/iStockphoto

Within Indian common sense periodic elections, party-based competitive candidates, and
universal adult franchise have turned out to be the primary ingredients of democracy. This
common sense has come to cloud everything centrally associated with the idea of democracy in
general and constitutional democracy in particular. Reading elections as democracy has also led
to the equating of means with ends, celebrating the former, and abdicating it from all
responsibility the latter demands. Denoting elections as ‘the festival of the masses’, a phrase
that tweaks Mao’s dictum ‘revolution is the festival of the masses’, or terming India as the
‘largest democracy in the world’ tends to suggest a view of democracy in which the role of the
masses decidedly ends at the hustings. This reduction of democracy to elections, today,
threatens to undermine the core aspirations associated with it.

For appreciating such aspirations we do not necessarily have to revert to the classics on this
term elsewhere, such as Rousseau’s Du Contrat Social, Tocqueville’s Democracy in America,
Marx’s writings on the revolutions of 1848 in the Neue Rheinische Zeitung and Dewey’s
Democracy and Education, but India’s own reflections on it in such works as B.R. Ambedkar’s
Annihilation of Caste, K.M. Panikkar’s Caste and Democracy, Ram Manohar Lohia’s Marx,
Gandhi and Socialism, Jayaprakash Narayan’s A Plea for Reconstruction of Indian Polity, and
above all the Constituent Assembly Debates (1946-1949). These later writings do have a place
for elections and representation that they engender, but also call for pre-requisites for a fair
election that claims to represent the will of the people, and stipulate conditions for its continued
salience.

Elections can hardly be termed as the sole and effective conveyor belts of popular will in India
any longer. Probably, they were never so. But there were reasons to hope, as the poor and the
marginalised, cutting across diversity and the social and gender divide, rallied behind it in
strength. But the hype that has come to surround elections, the resources that it calls for, the
close monitoring of the voters by boxing them in social straitjackets, and the media’s obsessive
focus on elections as a gladiators’ den have deeply compromised elections as the preeminent
device of representation of popular will.

In the process the electoral space of the poor and the marginalised has shrunk, as other devices
have been put in place to elicit their assent. The rectitude of the election machinery alone cannot
ensure that the voter is enabled to make a deliberated choice of momentous significance to his
everyday life, opportunities and access to resources. Political parties with their stakes, almost
without exception, have increasingly tended to fix the voters in social silos, rather than help them
redefine their affiliations and connect to the wider social ensemble, if they choose to do so.
Redistribution of resources and opportunities has been lost in the endless litany of promises of
goods and bounties. A promise, here and there, in the manifestoes of political parties that allude
to redistribution sounds theatrical before their socially conservative stance.

Sections of the media have come to play second fiddle in amplifying the sound-bites of political
leaders, deploying them to construct and reconstruct opponents, with specified social
constituencies in view. They have found jingoism and archaic frames easy to stoke rather than
nudge public sensitivity to reinforcing the democratic temper. Highlighting fragments from
popular memory-lane, spreading isolated events wide across the political space, and nurturing
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the effect of simultaneity, particularly with certain audiences in view, have been the take of much
reporting these days. Negatively, the advances people had made in shaping their self-rule, in a
context of bewildering diversity and complexity and widening inequalities, are given short shrift.

While elections have been successful in reproducing the order of things, they can hardly be
considered as the tool of deepening democracy and the nursery of imagining alternative human
possibilities.

There has been an ambivalence regarding elections as the route to democracy in India from
early on, even before Independence. It is important to recall that the Indian National Congress
rejected the Montagu-Chelmsford Reforms (1919) that expanded the then electoral base, and
entertained grave doubts with regard to the provisions of the Government of India Act, 1935 till it
accorded a qualified endorsement to it. There have always been political tendencies in India
after Independence, particularly on the Left, that have sought boycott of elections by appealing
to a richer and thicker version of democracy. But there is little to suggest that those who sought
to reject or do away with elections have had much success in putting together an alternative, or
enjoyed significant and consistent mass support for any appreciable time across the complex
and deeply plural social ensemble in India. If the great scholarly account of W.H. Morris-Jones,
Parliament in India, is to be believed, the 1951-52 general elections demonstrated to an
incredulous world, entertaining deep doubts about the prospects of parliamentary democracy in
India, the faith that people had come to repose in elections as a mode of choosing their rulers.
Subsequent developments, particularly the option of Left parties to take the parliamentary path,
demonstrate that elections as a device of choosing representatives find deep echo in the public
culture in India. The challenge that the democratic project confronts in India can scarcely be
imagined by setting aside elections.

In the reflections on democracy in India, a distinct imaginary of the same stands out, i.e. a
political community of free and equal citizens who wish to define their collective life in the
indefinite future, irrespective of, and taking along, the differences among them. There is a
disconnect between this imaginary and the turn elections have taken in India today.

As a political community, the bonds that unite Indians are not given but have to be forged, and
have to be forged consciously and deliberately. Certain inheritances, beliefs, memories and
shared practices can be a great help in this direction, but it is also important to realise that they
can be equally divisive. India’s constitutional layout and public institutions can extend much
support in streamlining and directing this political project, but cannot be its replacement. In a
complex society such as India, such a political project needs all layers of the political community.
The deliberation and participation such a project calls for will remain merely a slogan unless we
foreground freedom, and enable everyone to contribute one’s best to it.

There is no reason for anyone to participate in such a project unless it welcomes them as equals
and enables them to pursue what they regard as the best for them. This calls for auditing the
election promises of political parties, extending support to some measures and rejecting others.
Measures such as access to quality education in the mother tongue, neighbourhood schools,
strengthening public health systems, public transport, entrepreneurship and skill development,
universal social insurance, and reaching out to those who suffer disadvantages in accessing
these measures are definitely in synchrony with the democratic project. At the same time for a
large number of Indians the beliefs they uphold, and the practices that ensue therefrom are
central to their idea of themselves. There is no reason why India’s democratic project cannot
encompass such embeddedness and aspirations. There is a dire need to create a helm to focus
on India’s democratic project.

Valerian Rodrigues had taught Political Science at Mangalore University and Jawaharlal Nehru
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MORE VVPAT WILL DELAY COUNTING, SAYS EC
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

The ISI report recommends that a sample verification of 479 EVMs and VVPATs out of a total
10.35 lakh machines would lift confidence to 99.9936%. But Deputy Election Commissioner
Sudeep Jain, who authored the affidavit, said the EC’s sample verification for the April-May Lok
Sabha polls would cover 4,125 EVMs and VVPATs. “This is 8.6 times the sample size
recommended in the ISI report,” the EC said.

The Commission, represented by senior advocate Aryama Sundaram and advocate Amit
Sharma, submitted that no mismatch had been detected in mock polls or in the verification of
VVPAT slips carried out at 1,500 polling stations till date. The affidavit said increased VVPAT
slip counting would require extensive training and capacity building of election officials in the
field. The process is conducted in specially erected VVPAT counting booths under the close
monitoring of the returning officer and direct oversight of the observer.

The EC said its confidence in EVM-VVPATs is sourced from their secure designs, elaborate
procedural safeguards adopted for their usage, and finally the fact that there have been zero
errors in sample verifications so far.

Checks at three levels

It said it undertakes a three-level check on EVM-VVPATs prior to elections.

“Each and every EVM and VVPAT is checked once by slip verification during first level check.
Thereafter, 5% of the EVMs are selected at random and subjected to higher scrutiny through a
mock poll along with slip verification of 1,200 votes for 1%, 1000 votes for 2% and 500 votes for
2% of EVMs,” the affidavit said.

The checks are done in the presence of the representatives of political parties and candidates.

EVMs and VVPATs are subjected to a second mock poll along with slip verification at the time of
setting of candidates on the EVMs in the presence of candidates or their representatives.

A third mock poll is undertaken with slip verification of at least 50 votes on EVMs and VVPATs
on the day of the election in the presence of polling agents.
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A BLOW AGAINST ARTICLE 370
Relevant for: Indian Polity | Topic: Issues and Challenges Pertaining to the Federal Structure, Dispute Redressal

Mechanisms, and the Centre-State Relations

On March 1, 2019, the 77th and 103rd constitutional amendments were extended to Jammu and
Kashmir (J&K) by a presidential order, with the concurrence of the J&K Governor. These relate
to reservations in promotions for Scheduled Castes and Scheduled Tribes in the State services
and special provisions for the advancement of economically weaker sections, respectively.
However, on March 18, this was challenged before the J&K High Court.

The constitutional relationship between J&K and the Indian Union has been the subject of
numerous discussions in recent times. This has rekindled the long-standing debate on the
continued relevance of Article 370. As in Article 370, the provisions of the Indian Constitution do
not automatically apply to J&K. To extend constitutional provisions and amendments to the
State, a presidential order to that effect has to be passed. This order requires the concurrence of
the State government, where the subject matter does not relate to the subjects specified in the
Instrument of Accession (defence, external affairs, and communications). For other cases, only
consultation is required.

Accordingly, a 1954 presidential order extended various provisions of the Indian Constitution to
J&K. This order was made with the concurrence of the State government and also ratified by the
State Constituent Assembly. After the J&K Constitution came into effect in 1957, the State
Constituent Assembly was dissolved. Since then, more than 40 such orders have been made,
through which most constitutional provisions have been extended to the State. The sheer
number of such orders, as well as the circumstances under which they were made, have
considerably eroded J&K’s special status under Article 370.

From the 1950s there has been a gradual dilution of the procedural norms followed by these
presidential orders. In passing the 1954 order, procedural propriety was followed in the fullest
possible sense as the requisite concurrence was obtained not only from an elected State
government but also the State Constituent Assembly. The presidential orders made after the
dissolution of the State Constituent Assembly — except a 1986 order extending Article 249, and
the present 2019 order — can be seen as the first level of dilution. This is so because for all
these orders, while the concurrence of an elected State government was obtained, the State
Constituent Assembly did not exist and, therefore, could not give its ratification. Although the
Supreme Court upheld this practice in the Sampat Prakash case (1968), it has been criticised as
being beyond the scope of Article 370.

Article 370: J&K’s special status challenged

The 1986 order represents a second level of dilution. This is because it was made when J&K
was under Governor’s rule as per Section 92 of the J&K Constitution. In the absence of an
elected council of ministers, the Governor could not have validly given the requisite concurrence
to the presidential order. Even if the Governor acting without a popularly elected government
can be considered as a “state government” for the purposes of concurrence, the Governor must
at least have had some nexus with the State and some independence from the Centre.
However, this is not the case in practice, since the Governor is not only an unelected nominee of
the Central Government but also holds office during the latter’s pleasure. Not surprisingly, the
1986 order was challenged in the J&K High Court; it is still pending.

If the 1986 order was problematic, the third level of dilution brought about by the 2019 order is
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almost the final blow. In December 2018, the President assumed all the functions of the State
government and the Governor through a proclamation under Article 356. In an order passed on
the same day, the President directed that all powers assumed by him would be exercisable by
the Governor as well, “subject to the superintendence, direction, and control of the President”.

This is the main point of distinction between the 1986 and 2019 orders. During Governor’s rule,
as was the case in 1986, the Governor is at least on paper expected to act independently.
However, in the present case involving President’s rule, the Governor is reduced to a mere
delegate of the Centre and is expected to act as per the aid and advice of the Central
Government. A presidential order made through obtaining such a Governor’s concurrence is
tantamount to the Centre talking into a mirror and makes a mockery of Article 370.

The manner in which the 2019 order was made also goes against the spirit of federalism, which
is a salient constitutional principle. President’s rule is an exception to the general constitutional
scheme that envisages representative government at the State level to accommodate regional
aspirations. Extending constitutional provisions to the State during this exceptional state of
affairs is suspicious. If the Centre had legitimate intentions, it should have waited until the
formation of an elected government in J&K. In the absence of popular will backing it, the 2019
order clearly falls foul of the principles of constitutional and political morality.

Commenting on the 1986 order, the Sarkaria Commission had observed that “every action which
is legally permissible may not be necessarily prudent or proper from the political stand-point”.
Not only is the recent presidential order against federalism generally and the spirit of Article 370
in particular but it also violates the letter of the Constitution.

Mustafa Haji is a lawyer from Jammu and Kashmir and content writer at Nyaaya. Kevin James is
a Research Fellow at the Vidhi Centre for Legal Policy, New Delhi. The views expressed are
personal
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PRIVACY IN THE AGE OF SUNSHINE LAWS
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

Representational image.   | Photo Credit: Getty Images/iStockphoto

A Constitution Bench of the Supreme Court has finally concluded hearing a crucial appeal (after
being nine years in cold storage) under the Right to Information Act (RTI), 2005. One of the
three crucial questions raised in this case pertains to whether judges are required to publicly
disclose their assets under the RTI Act in light of Section 8(1)(j). This provision prohibits the
sharing of personal information that has no nexus to public activity or which amounts to an
unwarranted invasion of privacy unless the larger public interest justifies such a disclosure.

The five judges hearing the matter face a difficult choice. Any attempt by them to assert the
fundamental right to privacy as the basis for not disclosing assets to the public would necessarily
require an implied overruling of landmark judgments in PUCL (2003) and Lok Prahari v. Union of
India (2018), in which smaller benches of the court rubbished the privacy claims of the political
class while forcing them to publicly disclose not just their assets but also the sources of their
income. The final ruling of the Constitution Bench will also impact the contentious Section 44 of
the Lokpal Act, 2013, which requires all public servants (this includes judges) to disclose their
assets but is silent on whether the disclosure should be to the competent authority or the
general public. This provision has already been the subject of an amendment in 2016.

This case has its origins in an RTI application filed in 2007 in which the Public Information
Officer (PIO) of the Supreme Court was asked by Subash Agrawal whether the judges of the
Supreme Court had complied with the terms of a resolution adopted in 1997, in which all judges
had committed to disclosing information about their assets and liabilities to the Chief Justice of
India (CJI). The resolution had specifically mandated that the information would remain
“confidential”. In 2005, Parliament passed the RTI Act, creating a legal right to demand
information held by public authorities which arguably also includes the CJI.

Interestingly, Mr. Agrawal never actually asked for copies of the declarations filed by the judges
with the CJI. He only wanted to be informed of whether any such declaration were filed by the
judges of the Supreme Court and High Courts. Yet the PIO sought to invoke, among other
sections, Section 8(1)(j) of the RTI Act to deny him this information.

This provision of the RTI Act prevents public authorities from disclosing any “personal
information” of citizens if such “disclosure had no relationship to any public activity or interest” or
if such disclosure constitutes “an unwarranted invasion of the privacy of the individual” unless
the PIO is “satisfied that the larger public interest justifies the disclosure of such information”.

When the matter reached the Delhi High Court, both the single judge and the Full Bench
concluded that judges, like other public servants, had a fundamental right to privacy. This right, it
held, could only be curtailed if the RTI applicant demonstrated a showing of “larger public
interest” as required by Section 8(1)(j) of the RTI Act. In other words, public servants as a class
of employees cannot be forced to disclose their personal assets to the public merely because
they hold public posts. However, in individual cases, if the person seeking such information
could demonstrate a “larger public interest” such as wrongdoing or impropriety on the part of the
public official, the information could be disclosed.

It is likely that the Supreme Court will follow the Delhi High Court’s reasoning because of its own
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decision from 2012 in Girish Ramchandra Deshpande v. Central Information Commissioner. The
court was faced with a case where an RTI applicant sought information on the service record
and assets of a serving bureaucrat. In a very brief judgment, the Supreme Court ruled that the
assets of the bureaucrat could not be revealed to an applicant under the RTI Act unless there
was a showing of a larger public interest. The applicant could not demonstrate the larger public
interest and was denied the information.

A lot has happened on the privacy front since 2012. The litigation and the civil society campaign
against Aadhaar resulted in a unanimous judgment from nine judges of the Supreme Court
declaring informational privacy as a component of the fundamental right to privacy. When the
Constitution Bench decides on Mr. Agrawal’s appeal, it will most likely be viewing the privacy
right enshrined in Section 8(1)(j) of the RTI Act through the lens of the Aadhaar judgment. If the
Bench decides that all Supreme Court and High Court judges have a fundamental right to
privacy (only two of the five judges hearing the case have voluntarily disclosed their assets) and
that judges cannot be forced to disclose their assets to the public, questions will be asked as to
why the court forced politicians to publicly disclose their assets and sources of income. It would
then be only a matter of time before politicians and their spouses seek the overturning of the
PUCL and Lok Prahari judgments, thereby turning back the clock on electoral transparency.

Prashant Reddy T. and Vaidehi Misra work on judicial reforms at the Vidhi Centre for Legal
Policy, New Delhi
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Contrary to the misconceived arguments of the dynasts in the People’s Democratic Party and
National Conference, predicated no doubt on the legal sophistry of their motivated minions,
Article 35A is not cast in stone. In truth, it is neither an affirmation of the historical entitlement of
the Kashmiri people nor an integral aspect of the princely state of J&K’s accession to India, as
its champions proclaim. Moreover, it is manifestly unconstitutional.

It is true that by two notifications of 1927 and 1932 the then sovereign of the princely state of
Jammu and Kashmir — Dogra ruler Hari Singh — promulgated provisions which defined “state
subjects”, vested privileges in them including the exclusive right to own immovable property in
the state. The notifications must, however, be viewed in the context of a quasi-independent
princely state protecting its inhabitants from the financial onslaught of wealthy residents of other
princely states, provinces and members of the colonial establishment. The provisions enshrined
in the notifications are an anomaly in a modern-day constitutional republic, which by Article
19(1)(e) guarantees all citizens the right to reside and settle in any part of the territory of India.
That the law — more so constitutional law — should sanction exclusivist territorial enclaves in
any part of India is arbitrary and subversive of national integration.

In any event, the Instrument of Accession signed by Hari Singh makes no mention of the two
notifications. It is trite to state, therefore, that the provisions of the two notifications do not
constitute a condition of accession. The retentionist argument is that Article 35A is based on a
solemn pact between the Union and the state and thus cannot be altered unilaterally. While it is
true that the Article was the outcome of an agreement between Sheikh Abdullah and Jawaharlal
Nehru in 1952, this is not to suggest that the provisions of the Article were to endure in
perpetuity. But, the argument goes, the very fact that the pact between Abdullah and Nehru was
elevated to the status of a constitutional provision is indicative of its sacrosanct nature.

The argument about the inviolability of Article 35A is untenable. First, while it is undeniable that
the Constitution is sovereign in a constitutional republic, Article 35A was introduced into the
Constitution by way of an amendment carried out by virtue of a Presidential Order of 1954. The
President has no power to amend the Constitution; the constituent power post the dissolution of
the Constituent Assembly vests in Parliament by virtue of Article 368. Article 35A is thus void on
the face of it. The procedure for the amendment of the Constitution has itself been held to be a
part of the basic structure of the Constitution. Article 35A is thus violative of the Constitution’s
basic structure. The issue is not a “constitutional technicality” as has been argued by one writer
in the columns of this newspaper.

Moreover, in as much as the Article seeks to immunise laws relating to the rights of permanent
residents of J & K and the deprivation of those rights to other citizens of the republic from judicial
review on the touchstone of the Fundamental Rights Part of the Constitution, the Article again
falls patently foul of the basic structure doctrine. This is an issue of substantive constitutional
rights and not a “constitutional technicality”.

The retentionists argue finally that the provisions of Article 35A are not just an issue of law but
are embedded in Kashmiri psyche. The abolition of the Article, they say, poses an existential
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threat to Kashmiris. Implicit in this emotive argument are two premises: First, that every piece of
land that comprised united J&K at the time of its accession to India is to be protected from
foreign acquisition. Second, that every Kashmiri is zealous about the rights of his fellow Kashmiri
with respect to immovable property and other exclusive privileges first enshrined in the 1927 and
1932 notifications and thereafter protected by Article 35A and section 6 of the J&K Constitution.

The first premise is rendered false by how the entire political establishment in the Valley, out of
political opportunism sedulously, cultivates Pakistan and condones its continuing transgressions
in PoK. The sanctity of Kashmiri land can hardly be embedded in Kashmiri psyche when the
entire political class in the Valley is willing to do business with a rank usurper of a large part of
Kashmiri territory. This usurpation has been followed by the colonisation of PoK by Pakistani
Punjabis. Add to this the deafening silence of the political class of the Valley on the issue of the
handing over of control of Gilgit Baltistan to China for the CPEC and what emerges is a picture
of its feeble allegiance to Kashmiri territory.

The falsity of the second premise stands rudely exposed by the ethnic cleansing of Kashmiri
Pandits by the Sunni Muslim population that took place in J&K from 1989 to 2003. The blood-
curdling message delivered by the latter to the former on January 19, 1990 — Ralive, Tsaliv ya
Galive (either convert to Islam, leave the land, or die) undoubtedly reverberates in Kashmiri
Pandit ears to this date. The argument for the retention of Article 35A on the ground that it is
deep-rooted in Kashmiri psyche is specious to say the least.

Article 35A is a constitutional aberration. It is detrimental to the integration of the Kashmiri
people with the rest of India. Sixty-five years after its enactment, the time is ripe to consign the
Article to the dustbins of history.

The writer is a senior advocate, Supreme Court and member of the BJP’s central media
department
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WHAT IS 'BICAMERAL LEGISLATURE'?
Relevant for: Indian Polity | Topic: Parliament - structure, functioning, conduct of business, powers & privileges

and issues arising out of these

Bicameralism is the practice of having two Houses of Parliament. At the State level, the
equivalent of the Lok Sabha is the Vidhan Sabha (Legislative Assembly), and that of the Rajya
Sabha is the Vidhan Parishad (Legislative Council). A so-called Upper House is considered
important in the parliamentary system, as only a third of the seats are filled every two years and
it therefore acts as a check against potential impetuousness of electoral majorities in the Lower
House. With members mostly indirectly elected, the Upper House also ensures that individuals
who might not be cut out for the rough-and-tumble of direct elections too are able to contribute to
the legislative process. Under Article 169, Parliament may by law create or abolish the second
chamber in a State if the Legislative Assembly of that State passes a resolution to that effect by
a special majority. At present, seven Indian States have bicameral legislatures. Some argue that
unlike the Rajya Sabha, the Vidhan Parishad does not serve must purpose and poses a strain
on States’ finances.
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OF TRANSPARENCY IN THE JUDICIARY
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

The issue of transparency has been a sticking point for the highest judiciary, especially with
respect to the appointment of judges and administration of justice. The extraordinary January
2018 press conference by four seniormost judges of the Supreme Court (SC) was a result of
this. Now a five-judge bench of the Supreme Court — chief justice of India, Ranjan Gogoi, and
three future chief justices, Justice N V Ramana, Justice D Y Chandrachud and Justice Sanjiv
Khanna along with Justice Deepak Gupta — are tackling the issue of whether all information on
the appointment and assets of judges can be put out in the public domain.

It is telling that arguments on a petition by the SC defending its decision to not part with
information on judicial appointments and assets of judges were made in the SC and before SC
judges recently. So should the highest judiciary be blocking information in the name of judicial
independence? After all, the SC imposes rigorous standards of transparency on elected
representatives while it seems decidedly reluctant to apply the same standards to itself. Last
year, in a verdict dealing with the criminalisation of politics, it had made it compulsory for
candidates and political parties to issue declarations in the media on their criminal antecedents,
if any. The judicial opacity cleared up slightly in recent times with the decisions of the supreme
collegium on appointments being put out on the SC website. But only seven of the 27 SC judges
have put out their assets on the website, the proportion being less in high courts.

Justice Gogoi suggested that too much transparency could destroy the judiciary, while not
defending opaqueness. Can there be different standards for transparency across different arms
of the state? The usual argument is that transparency will undermine judicial independence but
then again the public has the right to know as much as possible, without trespassing on privacy,
about those who are in a position to determine their fates. The notion that negative information
about certain judges may be an impediment to their progress is misguided. Those under a cloud
should not be cleared to move into higher positions. The judiciary must be beyond reproach.
This is something the judiciary itself must reflect and act on rather than be pushed on the matter
by lawmakers and civil society.
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OPEN UP THE SUPREME COURT
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Almost 10 years ago, on September 2, 2009, the High Court of Delhi handed down a landmark
judgment dealing with the fledgling Right to Information (RTI) Act. It held that the Office of the
Chief Justice of India (CJI) was a “public authority”, and therefore, subject to the
provisions of the Act. Information held by the CJI — including, in the context of the case,
information about judges’ assets — could be requested by the public through an RTI application.
In ringing words, Justice Ravindra Bhat declared that the RTI was a “powerful beacon, which
illuminates unlit corners of state activity, and those of public authorities which impact citizens’
daily lives, to which they previously had no access”.

The Supreme Court appealed against this judgment, and the case eventually wound its way to
the Supreme Court, where a stay was granted, and matters remained in limbo for a few years.
Earlier this month, however, a five-judge Bench of the court finally heard the case on merits, and
reserved judgment. By this time, the issues under consideration involved not only Justice Bhat’s
ruling on the status of the Chief Justice as a public authority and the disclosure of judges’
assets, but also the question of whether the correspondence of the Collegium (the body of
judges that selects and makes appointments to the higher judiciary) was subject to the RTI.

The basic question, i.e. whether or not the Office of the CJI is subject to the RTI Act, has an
easy answer: yes. As Justice Bhat correctly observed in the High Court judgment, “all power —
judicial power being no exception — is held accountable in a modern Constitution”. A blanket
judicial exemption from the RTI Act would defeat the basic idea of “open justice”: that the
workings of the courts, as powerful organs of state, have to be as transparent and open to public
scrutiny as any other body. Nor would bringing the judiciary under the RTI Act destroy the
personal privacy of judges: as the High Court judgment noted, the RTI Act itself has an inbuilt
privacy-oriented protection, which authorises withholding the disclosure of personal information
unless there is an overriding public interest. While disclosure of assets is arguably justified by an
overriding public interest, medical details or information about marital status, for example, are
clearly not. There will always be borderline cases, of course, but that only calls for nuanced and
fine-grained analysis of such cases, nothing more.

During the hearings, however, the question most at issue involved the disclosure of the
correspondence of the Collegium. The Collegium includes the five senior-most judges of the
Supreme Court, who collectively constitute the selection panel for judicial appointments to the
Supreme Court (and the three senior-most judges when it comes to the High Courts). India is
one of the few countries where judges have the last word on judicial appointments, through the
mechanism of the Collegium. The Collegium itself is not mentioned in the text of the
Constitution: it arose out of a judgment of the Supreme Court, and in response to increased
executive interference in judicial appointments, particularly during Indira Gandhi’s regime.

The Collegium began life, therefore, as a tool to secure and guarantee the independence of the
judiciary. In 2015, the Supreme Court struck down a constitutional amendment establishing a
National Judicial Appointments Commission, which would have replaced the Collegium. A
majority of the five-judge Bench held that judicial primacy in appointments was the only
constitutionally-authorised way of securing/ensuring judicial independence against an
increasingly powerful political executive.

Through this time, however, the Collegium had come under increasing criticism. A major point of
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critique was its opacity: it was increasingly being perceived that judicial appointments were too
often made in an ad hoc and arbitrary manner. Perhaps the most vivid example of this was when
former Supreme Court Justice Markandey Katju admitted that, as the Chief Justice of the
Allahabad High Court, he had refused to recommend a High Court lawyer for judgeship because
that lawyer was in a live-in relationship without being married. One may wonder what connection
there is between a lawyer’s marital status and his ability to discharge judicial functions, but this
was, at any rate, a stark example of what the critics had in mind. Indeed, the Supreme Court’s
own NJAC judgment acknowledged this critique, and vowed to evolve a system where concerns
of transparency were addressed. A small step towards this was made during Dipak Misra’s
tenure as CJI, when the resolutions of the Collegium began to be published online.

It is in this context that we must examine the arguments of the Attorney-General of India, who
represented the Supreme Court before the Constitution Bench. The AG argued that disclosing
the correspondence of the Collegium would “destroy” judicial independence. The CJI seemed to
agree, noting that disclosing the reasons for rejection of a judge would “destroy” his or her life or
career.

This is, however, a bewildering argument, when we consider that the Collegium system was
specifically put in place by the Supreme Court in order to guarantee judicial independence. It is
rather self-serving to argue, first, that there is only one permissible method to secure judicial
independence — and that is through ensuring judicial primacy in the appointments process —
and then to argue that the only permissible way in which this system can work is by making it
immune to transparency. The Supreme Court cannot eat its cake and have it too: if it has
instituted a process of appointment that makes itself the final arbiter of judicial appointments,
then it must also ensure that that same process meets the standards of accountability in a
democratic republic.

Indeed, a look at judicial appointments elsewhere suggests that transparency in appointments is
integral to the process. In the United States, for example, candidates for judicial appointments in
the federal judiciary are subjected to public confirmation hearings by the Senate. In Kenya and
South Africa, the interviews of candidates taken by judicial appointments commissions are
broadcast live. The public, thus, is in a position to judge for itself the selection process. This is
crucial to maintaining public faith in the impartiality of the institution.

The Collegium, however, has immunised itself from any form of public scrutiny. The nomination
process is secret, the deliberations are secret, the reasons for elevation or non-elevation are
secret. This creates an extremely unhealthy climate, in which rumours become staple, and
whispers about executive interference are exchanged in court corridors. CJI Ranjan Gogoi’s
publicly stated concern that “in the name of transparency, you cannot destroy an institution”
betrays a refusal to engage with the manner in which institutions are actually destroyed: in an
insidious and incremental manner, through the slow drip-drip erosion of trust.

“Sunlight is the best disinfectant” is a trite and overused phrase. In the context of public scrutiny
of the Supreme Court, however, it is an apt one. The Collegium’s recent decisions to
recommend a set of names for elevation, and then hastily backtrack on them without any
publicly stated reasons, dealt a serious blow to its reputation for impartiality and independence.
The only way to salvage this is to open up the court. A judiciary that is confident of itself and of
its place in the democratic republic should not be worried about subjecting judicial appointments
to public scrutiny. The occasional discomfort that might come from the harsh public glare is more
than outweighed by the cleansing value of transparency.

Gautam Bhatia is a Delhi-based lawyer



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Please enter a valid email address.

Join our online subscriber community

Experience an advertisement-free site with article recommendations tailored for you

Already a user? Sign In

To know more about Ad free news reading experience and subscription Click Here

or Please remove the Ad Blocker

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2019-04-09

CROREPATIS IN PARLIAMENT
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties
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It is an interesting facet of a changing India: there are ever greater numbers of crorepatis in the
Lok Sabha, as well as among those who aspire to become MPs. According to the Association
for Democratic Reforms (ADR), 430 out of the 521 sitting MPs in the Lok Sabha have assets
worth more than 1 crore. In other words, 83% of our lawmakers are crorepatis. That makes them
a rich people’s club governing a largely poor country.

There was a time when members of most legacy business and industrial houses of the country
stuck to their business of doing business and left politics to politicians. During the License Raj,
politicians were content accepting donations from businessmen or seeking jobs for their kin. But
business and politics never intersected with each other. However, there were exploratory
undercurrents across the dividing line.

Come 1991, that changed. Liberalisation altered India’s economic present and future. There was
a permanent severance from the country’s socialist economic past. The nouveau riche saw
politics and political power as a means to first secure and then expand their business interests. It
is a truism that business and politics share a symbiotic relationship. Today, they have almost
become one, necessitating a new definition of businessman-politician or politician-businessman.
The hyphenation is not semantic or syntactical, but reflects the emergence of a new class.

Konda Vishweshwar Reddy, an engineer-turned-businessman-turned-politician and former
Telagana Rashtra Samithi (TRS) MP, is now the Congress candidate from Chevella, near
Hyderabad. His declared family assets are over 895 crore (the major share of which belongs to
his wife). Nama Nageswar Rao, the TRS candidate from Khammam Lok Sabha seat who is a
former Telugu Desam Party (TDP) MP, is the founder of Madhucon Projects. He was among the
richest Lok Sabha candidates in the 2014 elections with declared assets worth 338 crore. In
Andhra Pradesh, Jaydev Galla of the TDP is the managing director of Amara Raja Batteries and
has declared assets worth over 600 crore. These are just a few crossover examples. There are
of course plenty of examples from other States too.

As Walter Annenberg, American businessman and diplomat, posited, “The greatest power is not
money power but political power.” It suffices to say that the heady mix of economic and political
power is even more intoxicating than either of its stand-alone constituents.

The writer is Editorial Consultant, The Hindu, and is based in Hyderabad
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THE PEOPLE’S ROAD
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The full extent of what the government has done through its draconian closure of the Jammu-
Kashmir highway to civilian movement for two days of the week until May 31 is clear, if it was not
earlier, after it was implemented on Sunday. Civilian life was thrown out of gear, while the
government added to its own work, including paperwork, by posting officials along the highway
in order to allow exceptions, in a range of categories — VVIPs, VIPs, the sick, tourists,
government vehicles and employees, students, and the like. The people are naturally filled with
anxiety and dread about dealing with this. It is no surprise that Valley folk have already
rechristened the road — a lifeline that connects villages and towns with one another and to
Srinagar, to the airport, to schools and hospitals, and to Jammu — as the “highway of
persecution”. Freedom of movement is guaranteed by the Constitution, so it is inexplicable why
the Supreme Court has not yet taken note of these restrictions imposed on a section of the
country’s citizens, in blatant violation of this fundamental right under Article 19. It is unfortunate
that even the Election Commission of India has appeared not to notice how it compromises the
electoral process in the name of securing it — by disrupting campaigning, and the constricting
the ability of political parties and candidates to mobilise workers, set up public meetings and
meet voters.

Even in the name of security, this does not wash. The twice weekly closure is clearly
unnecessary, as is visible in how it unfolded on the ground. During the 13-hour closure from 4
am to 5 pm, under 50 security vehicles passed through the 270 km while the movement of tens
of thousands of civilians was affected, but on Monday, full fledged security convoys apparently
had no problem sharing the road with civilian vehicles. The anomaly can be explained only in
two ways — either those who made up the order had no idea of what they were doing; or, as the
people in the Valley may fear, it has been imposed as a twice a week collective punishment on
them. The movement of troops has been a constant in J&K over the last 30 years. Never before
has such a measure been imposed, even in the 1990s, when militancy was far more entrenched
and more widespread.

Security forces in the Valley are there to protect Kashmir from India’s enemies. If their purpose
has changed to protecting themselves from Indian citizens in Kashmir on two days of the week,
it is as good as admitting that India has lost the plot. The government must withdraw the
measure as soon as possible.
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CLOSURE ON CYNICISM: SC ORDER ON VVPAT
VERIFICATION

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

By ordering an increase of the existing Voter-Verifiable Paper Audit Trail (VVPAT)
verification rate from one to five random Electronic Voting Machines (EVMs) per Assembly
constituency or segment, the Supreme Court has sought to reassure those sceptical about the
integrity of counting by means of EVMs. By limiting the verification to five machines instead of
the 125-odd machines per constituency that the Opposition’s demand for a 50% VVPAT count
would have amounted to, the apex court has enabled the Election Commission of India to
declare the results on the counting day itself. The higher figure, which will increase the overall
number of EVMs to be counted to close to 20,000 machines, should reasonably address the
very remote possibility of ‘insider fraud’. It will also verify a higher sample of EVMs in the smaller
States and bring the sample within reasonable confidence levels to discount chances of EVM-
tampering. In any case, the VVPAT slip verification is more of a reassurance to voters that the
EVM is indeed foolproof, over and above the technical and administrative safeguards that are
already in place to prevent any tampering. This should effectively blunt criticism that has,
unnecessarily, brought the electoral process into doubt. The fact that some of the Opposition
parties moved away from their untenable demand for a return to paper ballots in their petition to
a plea for a higher VVPAT count has also helped yield this reasoned proposition from the
Supreme Court.

For the ECI, the key technical issue with EVMs and VVPATs is not really in regard to tampering
but to machine glitches. While the parliamentary by-elections in Uttar Pradesh and Bihar and the
Assembly election in Karnataka last year had registered significant machine replacement rates
(20% and 4%, respectively), these were brought down to less than 2% in later elections held in
the winter months. The ECI made technical fixes to the VVPAT to make them more resilient
during use across the country, and it should be well-prepared to handle any glitches during the
seven-phase Lok Sabha election. The availability of replacement machines and the ability to
deploy them quickly in case of a failure of VVPATs are essential to avoid disruptions. In the past
couple of years, the doubts raised about EVMs by parties and the new constraints encountered
in the electoral process due to hastened VVPAT implementation have bogged down the ECI and
narrowed the discourse regarding electoral reforms. Now that the Supreme Court has brought a
closure of sorts to the issue, it is time for the ECI to focus on the hassle-free conduct of polls to
the Lok Sabha and to four State Assemblies, and later consider other important issues —
increasing voter enrolment, effective regulation of campaign financing and implementation of the
model code of conduct.
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TECHNOLOGY AND THE UNHURRIED MIND: THE SAGA
OF EVMS

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

Visiting the present office of the Economic and Political Weekly (EPW) felt like a pilgrimage. The
new office is in the lower Parel area of Mumbai. It is an old industrial area, with multi-floor offices
and workshops huddled together. Many of the lifts are old — with a grill door and an operator
sitting on a stool — going up and down all day with visitors. He manages the heavy grill,
stretching its hard metal to close it for movement, then pulling it back to let the visitor out. In the
lift I took, the grill puller was an old man. He told me that if I want to, I could take one of the new
lifts. I decided to stick to him for my short journey to the third floor. While inside, I recalled my
first visit to the EPW’s legendary editor, Krishna Raj in the early 1980s. The magazine’s office at
that time was in the Fort area. Krishna Raj sat in his small room with a manual typewriter. The
short letters he wrote, indicating a topic on which he wanted an article, were full of grace and
humility. Receiving it was a short step before obedience to a moral authority that the EPW was.
It had become a symbol of the status of debate in democratic governance.

After an hour-long visit, I got into a taxi with a driver from eastern Uttar Pradesh. I felt I had been
into a time machine adjusted to both the old and the new worlds of democratic India. My driver
told me that his vote is in Mumbai, but he is in close touch with his village in Jaunpur. There are
14 castes, he said, in his village, and all are going to vote for the Bahujan Samaj Party
candidate. As far as he was concerned, U.P. had only two worthwhile leaders, Mayawati and
Akhilesh Yadav. Ms. Mayawati, he said, showed what it means to control, and Mr. Yadav
showed the meaning of development. Then why did he lose so badly, I asked. The answer, my
taxi driver said, lay in EVMs, or electronic voting machines. Then he added, “People are more
vigilant now.” A minute later he said, “But you never know what all can happen.” His voice
carried a healthy mix of hope and resignation.

An electoral intervention that has clicked

The saga of the EVM has started looking a bit tedious to many people. The Election
Commission of India (ECI) itself seems frustrated with the continued suspicion of political parties
in the integrity of the EVM system. As a citizen and voter, I often wonder why the EVM story has
dragged on for so long. The system that the EVM has replaced was vulnerable in many ways,
such as by booth capturing. Recently, when a public commentator used the term ‘election
capture’, I was reminded of the days when incidents of booth capturing were common. In the era
of EVMs, booth capturing has lost its value, not just its possibility. Another constraint of the pre-
EVM era was the high proportion of invalid votes. Many people found it difficult to put the stamp
in the allocated space. In the new set-up, the difficulty they might face in locating and pressing
the right button will never be known. The EVM voter is presumed to have good sight and a
dexterous finger. And if he does not fulfil these assumptions, no one will ever find out. The EVM
has deleted the risk of invalidity.

The linking of EVMs with a Voter-Verifiable Paper Audit Trail (VVPAT) is a fine mechanical
response to the suspicion that EVMs can be manipulated. This doubt-removal machine offers a
seven-second long image of the symbol and name chosen by the voter. One can say that a
country of millions of smartphone users can be confident that its voters will look at the VVPAT
screen during the given time-slot to satisfy themselves that their choice has been correctly
recorded. I hope it is all right to wonder whether using a smartphone is as consequential as
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casting a vigilant glance at the VVPAT while waiting for the beep that announces the completion
of the voting process. What the glance reveals and what can be done in case one is not satisfied
are matters that can only disturb further the chain of faith that snugly surrounds the EVM
system.

Democracy is a modern faith. Its disruption must not be entertained, even as a passing thought.
This is perhaps yet another demand that modernity is making on our old nation. Never mind that
nations more advanced than us on the industrial path have not agreed to use EVMs for their
elections. If we emulated their caution, there are many other encounters with modern science
and technology we would have avoided. They have so far worked out for us, helping us to move
forward. The EVM is one more step. Having taken that step, we can afford to forget our reality
and the problems it presents.

Will VVPAT silence those sceptical of EVMs?

Mystery is inbuilt into it. So is distance between what you want and what will happen. I have
used the EVM just once, and I came back from the booth feeling unsure whether I had
performed my civic duty properly. The long row of buttons on the body of the machine looked
menacing. It demanded both clarity of vision and precision in the finger. I had neither, yet I acted
and pressed the button representing my preference. There was no VVPAT at that time. A
longish beep filled the room, indicating that my vote had been cast. I came away wondering
whether I had pressed the right button and whether the button I had pressed had recorded my
preference honestly. Ever since that day, I have read numerous articles and news items
covering the debate over EVMs. Many articles discussed the rejection of EVMs in other
democracies. They are technologically more advanced than India, then why did they reject
EVMs? That train of thought would lead to doubt over my commitment to the nation and its
progress. It is no longer a case of choice of machine or material for nation-building. The new
nationalist ethos has no room for debate over anything, let alone the path of progress for the
nation. One must pass an ideological fitness test before seeking the right to be given attention.
In the context of technology, the digital kind has swept other choices aside. The philosopher of
technology, the late Ursula Franklin, defined technology as ‘the way we do things here’. In our
case, we have settled our mind over a narrower definition that accepts only digital machines as
acceptable technology. The qualities they possess are accredited as the highest. Entertaining
any doubt about their integrity is a waste of time. That, indeed, it is, considering that the decision
has been taken, in every case.

Now the ECI has said that if the proportion of EVMs whose vote count will be verified with the
help of a VVPAT is increased substantially, the declaration of results will be delayed by up to six
days. This should be quite acceptable. An election season that covers the whole of early
summer can surely be allowed to take an extra week. The benefit of such an extension clearly
outweighs the strain on public patience it might cause. The collective mind is in any case deeply
stressed by the ethos that political life has created. To characterise it as the bustle of a healthy,
relaxed democracy would stretch our caution against cynicism too far.

Krishna Kumar is a former director of the NCERT
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THE RIGHT TO CRITICISE: THE SEDITION JUDGMENT
ON KISHORECHANDRA WANGKHEM
Relevant for: Indian Polity | Topic: Indian Constitution - Features & Significant Provisions related to Fundamental

Rights, Directive Principles and Fundamental Duties

In its judgment dated April 8, the Manipur High Court ordered the release of journalist
Kishorechandra Wangkhem, who was charged with sedition under the National Security
Act for criticising the Chief Minister. Though the petition was allowed only on the technical
ground that certain material mentioned in the detention order was not supplied to the petitioner,
it could have also succeeded on the ground that in a democracy people have a right to criticise
the government. Article 19(1)(a) of the Constitution was upheld by the Supreme Court in
Romesh Thapar v. The State of Madras (1950).

Whereas in a monarchy the king is supreme and the people are his subjects, in a democracy
this relationship is reversed: the people are supreme, and state authorities are servants of the
people. In Kedar Nath Singh v. State of Bihar (1962), the Supreme Court held that mere criticism
of the government is not sedition unless it is an incitement to violence or breach of public order.

The U.S. Supreme Court, in Brandenburg v. Ohio (1969), laid down the ‘imminent lawless
action’ test, which says that free speech is protected by the First Amendment to the U.S.
Constitution unless it incites imminent (not remote) lawless action. This judgment was followed
by the Indian Supreme Court in Arup Bhuyan v. State of Assam (2011) and in Sri Indra Das v.
State of Assam (2011), and hence it is the law of the land in India too. Surely Mr.
Kishorechandra’s statements would not have provoked an immediate violent uprising against the
government and hence they were protected by Article 19(1)(a) of the Constitution.

Unfortunately, what has been often witnessed in India is that political functionaries get incensed
and cannot tolerate criticism. Then they slap sedition charges or preventive detention laws
against their critics, as the Maharashtra government did in the case of the cartoonist Aseem
Trivedi, or the West Bengal government did in the case of Professor Ambikesh Mahapatra of
Jadavpur University, or the Tamil Nadu government in the case of the folk singer Kovan. To
speak for the poor or marginalised sections of society has become particularly dangerous, as
was seen in the cases of those accused of inciting violence in Bhima Koregaon.

By enacting the Fundamental Rights of the people in Part III of the Constitution, and by making
the courts the guardians of the rights of the people, a solemn duty has been cast on the judiciary
to uphold democratic principles. The Manipur High Court therefore deserves to be commended
in this connection (though one wishes its judgment had come earlier and saved the petitioner
four months of jail time). It is hoped that other courts in India, too, will follow its example.

The writer is a former judge of the Supreme Court
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WHAT IS CAMPAIGN EXPENDITURE?
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

 

Limits on campaign expenditure are meant to ensure a level-playing field for everyone
contesting elections. The Election Commission of India imposes limits on campaign expenditure
incurred by a candidate, but not by a political party. Expenditure by a Lok Sabha candidate is
capped at between 50 lakh and 70 lakh. For Assembly elections, the ceiling is between 20 lakh
and 28 lakh. Candidates must mandatorily file a true account of election expenses with the EC.
An incorrect account, or expenditure beyond the ceiling, can attract disqualification for up to
three years. There is plenty of anecdotal evidence to suggest that many candidates in India
spend much more than the ceiling.
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WHAT ARE ELECTORAL BONDS?
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

 

 

Electoral bonds are bearer instruments in the nature of Promissory Notes issued by banks. They
are interest-free instruments that can be purchased from specified branches of the State Bank of
India by any citizen of India or body incorporated in India within fixed periods. The government’s
argument was that banks would be able to track the buyers of electoral bonds through their KYC
details and thus ensure that clean money comes into the system, while protecting the donor’s
anonymity. However, critics argue that this has made political funding more opaque since there
is no way of knowing who donated and how much to a political party. There is also no cap on the
quantum of electoral bonds. The BJP was the biggest beneficiary of electoral bonds in 2017-18,
accounting for 94.5% of the bonds worth a little over 210 crore.
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‘CJI VIOLATED PROCEDURE BY HEARING OWN CASE’
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

A storm of public opinion is gathering against the manner in which a Bench led by Chief Justice
of India Ranjan Gogoi convened on April 20 and suo motu heard a case involving sexual
harassment allegations levelled against him by a former Supreme Court employee.

The Bench was convened at short notice after online news portals published allegations levelled
by a woman against the CJI.

The hearing sparked a public debate on whether the CJI was sitting as a “judge in his own
cause” and whether the Bench should have followed the principles of natural justice by giving
her a fair chance to be heard in the first place before passing remarks about her.

On Monday, the first working day after a tumultuous weekend, the Supreme Court Bar
Association (SCBA), a body of over 6,000 lawyers practising in the Supreme Court, resolved
that Saturday’s hearing was “in violation of the procedure established by as well as the
principles of natural justice”. In an urgent meeting, the executive committee of the SCBA
resolved that it was necessary that a Full Court of the Supreme Court should take “all the
necessary steps” under the law in this issue.

The Supreme Court Advocates on Record Association also expressed reservations against the
“procedural impropriety.”

“The allegations of the ex-employee have to be dealt with as per the procedure established by
law. The law must be applied in each and every case uniformly,” SCAORA resolved.

The association said it “strongly disapproves the manner in which the complaint was dealt with.”
It urged for an inquiry and action into the woman’s complaint.
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THE COURT IS NOT ABOVE THE CONSTITUTION
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

In the midst of the political turmoil of a testing election season, a former junior court assistant at
the Supreme Court sent copies of a sworn affidavit to 22 judges of the Supreme Court alleging
sexual harassment by the Chief Justice of India and intimidation of her family members. The
nature of the allegations is serious, and for a lesser citizen, it would prima facie have set the ball
rolling on investigations, inquiries and appropriate actions by duly appointed committees. The
fact that this is the correct course of action need not in this case detract from the cardinal
principle of criminal law on the burden of proof — innocent until proven guilty.

The immediate response of the Secretary General of the Supreme Court to the affidavit goes
along predictable lines: “The allegations... are completely and absolutely false and scurrilous
and are totally denied... The motive... is obviously mischievous... It would be extremely relevant
to mention that the concerned individual and her family have criminal antecedents... It is not only
mischievous but a complete afterthoght (sic) of her to make these false allegations at this time...
In fact there were complaints made against her... to the Secretary General on account of her
inappropriate behaviour... Apart from the misconduct formally recorded, there were other counts
of misconduct on her part... Its (sic) is also very possible that there are mischievous forces
behind all this, with an intention to malign the institution.”

In her affidavit, the complainant spoke of specific incidents, harassment of a specific nature, and
against a specific person. Nothing in her sworn affidavit can on the face of it be construed as a
general derogatory statement of the Supreme Court as an institution, nor as the general
behaviour of judges of the Supreme Court. If there is an allegation against a specific person who
occupies a high office, it is not an assault on the office. Construing it as such would pave the
way to arbitrariness and impunity, and would undermine the Constitution that binds the court in
irredeemable ways. On the other hand, it is possible that a thorough, impartial and fair
investigation that is mindful of the asymmetries of power between the complainant and the
respondent might find the complaint without basis. Instead, we find the first response on behalf
of the respondent taking easy resort to “criminal antecedents” of the complainant and her family,
as if that by itself negates the possibility of her being subjected to sexual intimidation. To derail
the mere possibility of fair procedure is unacceptable by any standards.

The order passed shows the case as a ‘Suo Motu Writ Petition (Civil) No. 1’ and lists the
Advocate General and the Solicitor General as Parties. The result of the special hearing was a
gag-like order on the media signed by two judges, Justices Arun Mishra and Sanjiv Khanna:
“Having considered the matter, we refrain from passing any judicial order at this moment leaving
it to the wisdom of the media to show restraint, act responsibly as is expected from them and
accordingly decide what should or should not be published as wild and scandalous allegations
undermine and irreparably damage reputation and negate independence of judiciary. We would
therefore at this juncture leave it to the media to take off such material which is undesirable.”
The CJI was not one of the signatories, although he was present and spoke at the hearing.

It is important to understand that although this issue has sent a shudder all around and gasps of
disbelief and shock, the manner in which the complaint has been received and handled by
sections of the Bench and sections of the Bar has been disconcerting to many in the legal
profession. The Bar Council of India’s statement speaks eloquently of its own standard: “The
cock and bull story has been cooked up to plot some big conspiracy against the institution. Bar
is fully standing with our CJI and the Judges of Supreme Court.” The fact is that the Bar Council
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of India does not speak for all lawyers in the country, as the response of the Women in Criminal
Law Association (WCLA) makes evident. The WCLA published a detailed statement demanding
a free and fair investigation by a panel that excluded the three judges who constituted the Bench
in the first sitting and demanded that the CJI not hold office till the inquiry is completed. The
Supreme Court Advocates on Record Association and the Executive Committee of the Supreme
Court Bar Association passed resolutions on April 22 disapproving the manner in which the
complaint was dealt with and asserting the urgency of an independent impartial inquiry. These
resolutions must be viewed in the light of conspiracy theories alluded to by the Bar Council of
India and Finance Minister Arun Jaitley’s statement that this was the work of “institution
destabilisers” who represent “Left or ultra Left views”. This attempt to impute a conspiracy
jeopardises the security of the complainant, her family and anyone who provides support in
securing redress.

The court is unlike other institutional settings — the Supreme Court is sequestered and the
constitutional office of the Chief Justice of India is deemed sacred and inviolable. The argument
is that an independent judiciary is indispensable to check arbitrariness on the part of the
legislature and government. What is often forgotten is that an independent judiciary also
importantly acts as a check on itself, and must apply the principles of natural justice and fair
procedure to itself with greater rigour than it would to the parties that appear before the court.
The expectation of citizens is that the court will lead by example, not by arbitrary diktat. The
expectation also is that constitutional morality will guide the court, especially the Justices of the
court, at all times; the constitutional presumption is that the court is not above the Constitution.

This very court, in the judgment on the right to privacy, observed unequivocally that judges have
in the past erred in judgment, in an understanding of their powers and in their understanding of
the Constitution and the rule of law. Can we forget Justice Rohinton Nariman’s emotionally
charged recall of the “three great dissents”? Can we forget Justice D.Y. Chandrachud’s
statement, “When histories of nations are written and critiqued, there are judicial decisions at the
forefront of liberty. Yet others have to be consigned to the archives, reflective of what was, but
should never have been…”? And it is the thin line of judicial dissents that has moved centre
stage in our understanding of India’s constitutional history today. Given the recent resurrection
of dissents by the Supreme Court, it is important not to foreclose the possibility of judicial dissent
by generalising the actions of the three justices to all the judges of the court. For, after all, to
borrow in part from Justice Chandrachud, judicial dissent is the safety valve of constitutionalism.
And dissent must be seen to be done. The time is now.

Kalpana Kannabiran is Professor and Director, Council for Social Development, Hyderabad
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SEALED DISCLOSURE: SC ORDER ON ELECTORAL
BONDS

Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.
Political Parties

The Supreme Court’s interim order asking political parties to disclose, to the Election
Commission in sealed covers, details of the donations they have received through anonymous
electoral bonds is an inadequate and belated response to the serious concerns raised about the
opaque scheme. The scheme, under which one can purchase bonds of various denominations
from a designated bank and deposit them in the accounts of any political party, had been
challenged in the apex court a year ago. When the matter was taken up last week, it was
considered that the time available was too limited for an in-depth hearing. The order,
unfortunately, preserves the status quo, and any effect that the possible asymmetry in political
funding would have on the election process will stay as it is. The only concession given to those
concerned about the dangers of anonymous political funding is that the names would be
available with the EC, albeit in sealed envelopes, until the court decides if they can be made
public. There is some concern that a disproportionately large segment of the bonds purchased
by corporate donors has gone to the Bharatiya Janata Party. This donor anonymity may end if
the court decides that the EC should disclose the names at the end of the litigation, but the
influence such donations would have had on the electoral outcome would remain undisturbed.

The court notes in its order that the case gives rise to “weighty issues which have a tremendous
bearing on the sanctity of the electoral process in the country”. Given this premise, it could be
asked whether the judicial intervention could not have come earlier. However, all it has done
now is to ensure that its interim arrangement does not ‘tilt the balance’ in favour of either side.
The petitioners, the Association for Democratic Reforms, questioned the anonymity-based
funding scheme on the grounds that it promotes opacity, opens up the possibility of black money
being donated to parties through shell companies and empowers the ruling party, which alone is
in a position to identify the donors and, therefore, well placed to discourage donations to other
parties. The government, on the other hand, argued that electoral bonds would prevent
unaccounted money from entering the system through funding of parties. For the last two
decades, the Supreme Court has been proactive in empowering voters and in infusing
transparency in the system. It has developed a body of jurisprudence that says the electoral
process involves the voter being given information about candidates, their qualifications, assets
and crime records, if any. Therefore, it is disappointing to hear the Attorney General arguing that
voters do not have a right to know who funds parties. Now that there is no stay on the operation
of the scheme, the court must render an early verdict on the legality of the electoral bond
scheme.
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CJI RANJAN GOGOI'S CONDUCT HAS SENT SIGNAL
HE IS ABOVE ALL PRINCIPLES OF NATURAL JUSTICE

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

© 2019 The Indian Express Ltd.
All Rights Reserved

Pratap Bhanu Mehta is vice-chancellor of Ashoka University. He was earlier president, Centre
Policy Research, New Delhi, one of India's top think tanks. Before he started engaging with
contemporary affairs, he taught political theory at Harvard, and briefly at JNU.  He has written
extensively on intellectual history, political theory, law,  India's social transformation and world
affairs. He is the recipient of the Infosys Prize, the Adisheshiah Prize and the Amartya Sen
Prize.

The allegation of sexual harassment against the Chief Justice of India (CJI), is now turning into a
crisis of credibility, not just for the CJI but the judiciary and our constitutional scheme of
government as a whole. No one should prejudge the veracity of the allegations; they need to be
investigated. But it is effectively the Supreme Court, the CJI and the government that have
prejudged the matter. The affidavit containing the allegation seems to have a lot of information
that can easily be verified or disproved. The complainant has herself not gone the sensational
press conference, or public route. Rather the petition seems more like a cry for help; it seeks
protection more than it seeks justice. There are other conspiracy theories floating around,
counter allegations being levelled. But instead of being the body that can credibly cut through
this fog of conspiracy, the Court and the government have themselves added fuel to the fire of
conspiratorial thinking.

But this has become a crisis that goes beyond the authority of the CJI. The Chief Justice’s
conduct has sent a signal that he is above all principles of natural justice, above all due process,
above all law and entitled to be a judge in his own cause. Even if he is innocent of the charges,
he has displayed gross incompetence and lack of judgment. He needed to have created a
mechanism where he was not involved. Worse, his remarks were more petulant than dignified.
But more seriously it is he who has compromised the independence of the judiciary by
politicising the case.

Whatever may be the background circumstances that led to the filing of the affidavit, a judge has
to act as a judge. Alleging conspiracy theories for which they themselves have furnished no
evidence does not befit a judge. Moreover, the way in which the “two” judge-bench was
constituted violates the demands that were behind the whole press conference drama this very
CJI had participated in. By not fixing issues of process and bench allocation, he has now made it
even more difficult for any future judges to complain about wrongdoing in the Court. His conduct
has generated more cynicism. It has lent credence to the idea that the purpose of protest
wearing the mantle of reform in India is never reform; it is simply to displace existing holders of
arbitrary power and replace them with others.

But the case has become a larger crisis of credibility. There are some candid, articulate and
brave lawyers, who have openly voiced their consternation and the Supreme Court Bar
Association has called for a full Court inquiry into the matter. But the fact that the Bar Council
chairman and a large number of lawyers could also so easily prejudge the matter without due
process speaks volumes about our understanding of law and justice.
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Editorial | How SC responds to the sexual harassment complaint will test its institutional
integrity

It has become a large crisis of credibility for the Court itself. Judges are, very rightly, severely
constrained in the forms of protest they can use in institutional matters. They cannot voice their
opinions freely. But the Supreme Court judges will be burying their heads in the sand if they
assume the ramifications of this case are going to be only for the CJI. Unless they exert informal
pressure as a collective to make sure due process is done, cynicism about their own motives
and conduct will also grow. The CJI has also, implicitly, expressed his distrust in them, by not
reposing faith in a full Court to investigate this matter. The Chief Justice never fails to invoke
independence of the judiciary; but that independence is always premised on internal systems of
accountability, formal or informal, working. It is always premised upon the health of the internal
culture within the Court. If 20 plus Supreme Court judges, with the authority they command,
cannot create a credible internal culture, the independence of the judiciary is dead
anyway.

The politicisation of this case in all its dimensions is not a good portent for the judiciary. The
government rushed to politicise it by prejudging the matter, and lending credence to conspiracy
theories. Conspiracy theories have the effect of dispensing with the need for any explanation
whatsoever. There is only one certain effect of alleging a conspiracy theory: Diminishing faith in
the system as a whole. They also have another effect, which is that once unleashed, they
become common currency of thinking about institutions. The Supreme Court has itself seen that
downward spiral with successive chief justices, now shrouded under conspiracy theories. There
is no doubt that if these allegations are a conspiracy, it would be a serious matter. But it is
precisely for that reason that the inquiry into these allegations must be the most credible
possible.

But there is a larger social point here as well. We have often spoken of the ways in which the
political class can attack institutions and undermine them. We live in an age where the credibility
of all the institutions of mediation is under question. There are larger currents at work here.
Populist politics regards these institutions as enclaves through which small elites exercise
power; large numbers of citizens think these institutions are irremediably corrupt. In an age of
social media, there is a general clamour for disintermediation: Even in court cases, we settle
guilt or innocence on Twitter. These general pressures on institutions are only going to get
exacerbated in the coming months. But the story of the destruction of these institutions is largely
internal, at the hands of professional classes. By betraying the demands of our professionalism,
we have exacerbated the general pressure on these institutions. The Chief Justice has now
become the prime example.

The only authority these institutions can command is the power of their exemplarity. These
institutions, for their very identity and legitimacy, depend upon form. It is true that, sometimes,
form can be a fetter, used to obstruct rather than deliver justice. But when the highest authorities
in the land show open disdain for form, it will only encourage a broader instrumentalism about
institutions. The Chief Justice’s conduct becomes symptomatic of the broader impatience with
institutions.

With each successive crisis in the Court, we have tended to individualise it, as if just a change of
personal here and there would solve the issue. But each of those crisis has shown up a larger,
more systematic pathology: The utter lack of judgement in those from whom we need judgment
the most.

The writer is vice-chancellor of Ashoka University. Views are personal.
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THE SUPREME COURT COMMITTEE AND
INSTITUTIONAL BIAS

Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &
High Courts, Judgments and related Issues

The Supreme Court on Tuesday constituted a committee comprising Justice S.A. Bobde, Justice
N.V. Ramana and Justice Indira Banerjee. All three judges command universal respect on
account of their competence, objectivity, experience and independence. Two of them, Justices
Bobde and Ramana, will become Chief Justice of India in coming years. In normal times, this
would be a dream committee.

Yet, the constitution of the committee raises very serious and profound questions that need to
be debated and addressed at the outset. Any delay will result in negation of the rule of law.

The Supreme Court’s judgment in 1997 in Visakha v. State of Rajasthan is a watershed in its
history. In the absence of any domestic law occupying a field providing for measures to check
the evils of sexual harassment at all workplaces, the Supreme Court invoked its extraordinary
powers under Article 32 to lay down a new law to fill the vacuum. In so doing, the judges laid
emphasis on Fundamental Rights under Articles 14, 15, 19(1)(g) and 21 of the Constitution
together with International Conventions and Article 51C and 253 of the Constitution. They
emphasised guarantee of gender equality and right to work with human dignity among others.
The judges relied upon the Beijing Declaration of 1995 where the Chief Justices of Asia and
Pacific had inter alia declared that among the objectives and functions of the judiciary is “to
ensure that all persons are able to live securely under the rule of law”. Relying upon “Convention
on Elimination of all Forms of Discrimination against Women”, the judges referred to the rights of
women and in particular, the right to work, as an inalienable right of all human beings and to “the
right to protection of health and to safety in working conditions, including the safeguarding of the
function of reproduction”.

Accordingly they declared, “In view of the above, and the absence of enacted law to provide for
the effective enforcement of the basic human right of gender equality and guarantee against
sexual harassment and abuse, more particularly against sexual harassment at workplaces, we
lay down the guidelines and norms specified hereinafter for due observance at all workplaces or
other institutions, until a legislation is enacted for the purpose.”

Among the guidelines and norms laid down are:

“1. Duty of the employer or other responsible persons in workplaces and other institutions: It
shall be the duty of the employer or other responsible persons in workplaces or other institutions
to prevent or deter the commission of acts of sexual harassment....

7. Complaints Committee: ... The Complaints Committee should be headed by a woman and not
less than half of its members should be women....” Accordingly the court finally directed, “We
direct that the above guidelines and norms would be strictly observed in all workplaces for the
preservation and enforcement of the right to gender equality of the working women. These
directions would be binding and enforceable in law until suitable legislation is enacted to occupy
the field...”

Parliament enacted the law in 2013. It is “an Act to provide protection against sexual harassment
of women at workplace”. Section 3 expressly declares “no woman shall be subjected to sexual
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harassment at any workplace”. The expression ‘workplace’ is defined in an inclusive manner and
though it does not include court premises expressly, they are deemed to be included. Sections 4
and 7 are relevant and speak about constitution of internal complaints committee and local
complaints committee categorically requiring the chairperson to be a woman employed at a
senior level at the workplace or from among eminent women from the field of social work and
committed to the cause of women. They also provide that “members be from among the
employees, NGO espousing cause of women, etc. be women”.

The Gender Sensitisation and Sexual Harassment of Women at Supreme Court (Prevention,
Prohibition and Redressal) Guidelines, 2013, in the Preamble, have laudatory objectives, but
appear to exclude the court staff from their umbrella and protection. Constitution of the
committee under Regulation 4 of at least seven members is to be done in accordance with the
judgment in the Visakha case and essentially requires only women to be appointed including as
the chairperson from the Bench, the Bar, Registry or the non-governmental organisations
involved with the cause of women. This is the safe guide to constitute a committee. The
Supreme Court has failed to implement Visakha judgment in its own precincts, and Parliament
has failed to apply the Act of 2013 to court premises across the country. Clearly, the judges
have kept themselves out of the ambit of the Act and the regulations, at least in the Supreme
Court. This raises very serious questions as to the rationale and justification of so doing.

Fairness to complainant

Be that as it may, with binding Visakha judgment, the court could not have appointed the
committee as it did to examine the allegations of sexual harassment against one of their own,
the Chief Justice. The constitution of the committee is contrary to the letter and spirit of the Act
and the guidelines. The very rationale for ensuring that the investigating committee for sexual
harassment is headed by a woman and should comprise essentially women was to ensure
fairness and comfort to the complainant. It would be taking away the dignity of the woman if she
were to appear before a committee comprised of men even to describe in detail the sexual
harassment suffered by her. The sensitivity required will be lost.

Troubling statements

To add to the woes of the complainant are extremely troubling statements issued by the
Secretary-General of the Court and by the office-bearers of the Union of the Employees of the
Court, both terming her allegations to be false and expressing solidarity with the Chief Justice.

Add to these the newspaper reports to the effect that the judges in a meeting held on Monday
morning expressed support to the Chief Justice. Where then is the possibility for her to get
fairness in the inquiry? The only witnesses who could possibly support her version are the
employees of the Court. It is inconceivable that they can give independent evidence with this
background and that too before a committee comprising three judges, two of whom are going to
be Chief Justices in the future. The fate of the complainant stands sealed.

Natural Justice or Divine Justice is a great humanising principle intended to empower law with
fairness to secure justice and prevent miscarriage of justice. Good administration would naturally
require fair play in action.

As has been well said, “the history of liberty has largely been the history of the observants of
procedural safeguards”. The first principle of natural justice is the rule against bias and is based
on two salutary principles, “Justice should not only be done, but manifestly and undoubtedly be
seen to be done” and “Judges, like Caesar’s wife, should be above suspicion”. Institutional bias
is against natural justice. The Supreme Court itself in the case of Institute of Chartered



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Accountants in 1986 declared that the removal of a member of the institute on a ground of
misconduct was vitiated on account of bias as Chairman and Vice-Chairman of the Disciplinary
Committee were Ex-Officio President and Vice-President of the Council and so were other
members of the committee drawn from the Council. The report will have to be placed before the
Full Court, which appears to have unanimously constituted this committee and in that, the three
members of the committee will also sit.

As early as 1957, the Supreme Court in Manak Lal’s Case has held “in such cases the test is not
whether the bias has effected the judgment: the test always is and must be whether a litigant
could reasonably apprehend that a bias attributable to a member of the Tribunal might have
operated against him in the final decision of the Tribunal, it is in this sense that it is often said
that justice must not only be done but must also appear to be done.”

Justices must redeem themselves. Events starting from Saturday (including those that have
emerged for period prior thereto) have left citizens bewildered. Unless humane corrective
measures are taken the court may lose people’s trust.

(The author is a senior advocate and former president of the Supreme Court Bar Association)
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COURT CORRECTION
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

© 2019 The Indian Express Ltd.
All Rights Reserved

If there is one thing that is clear after an ex-employee of the Supreme Court levelled sexual
harassment charges against Chief Justice Ranjan Gogoi, it is this: The integrity of the country’s
apex court is on test. The Court’s decision to constitute a three-judge panel to probe these
charges should be seen as the first step towards addressing this challenge. That this committee
was approved by a full court is a welcome response to another complex situation: The SC’s
rules for “in-house procedure” to deal with complaints have no explicit provisions for an inquiry
into allegations levelled against the CJI. Much more, however, needs to be done to answer
questions about due procedures that have dogged the apex court in the wake of this episode.
For, the crisis faced by the SC today, by all accounts, is two pronged: On the one hand, the
seriousness of the allegations against CJI Gogoi has put the apex court’s reputation at stake,
and on the other hand, there is a genuine sense of disquiet that these charges could be
malafide — and therefore, the country’s highest court is not immune to nefarious designs.

The principles of natural justice demand that the accused and the plaintiff are given a fair
hearing before a verdict is pronounced. This most basic of procedures was, reportedly, flouted at
several steps in the case pertaining to the charges against CJI Gogoi. For one, the almost
summary manner in which the complainant — at that time, a junior court assistant — was
dismissed from her services has raised several questions. There are accusations that she was
not given an opportunity to choose a legal officer to defend herself. Errors of omission, including
not examining witnesses, seem to have riddled the departmental inquiry that led to her
termination. Far more inappropriately, after the charges of sexual harassment were levelled
against him, the CJI decided to arrogate the case to a two-member bench, on which he also sat.
This is, of course, not to dismiss Gogoi’s allegations during the “hearing” that there are “bigger
forces” who want to “deactivate the office of the CJI”. But the complainant too has a right to be
heard.

The SC has been in public glare since January last year, when four of its senior-most judges,
including Gogoi, held a press conference to caution the nation against attempts to undermine
the independence of the judiciary. CJI Gogoi’s recourse to the independence of the judiciary-
argument today is, of course, in a vastly different context. But it’s also clear that the Court today
requires to join the dots between the two events. By asking Justice S A Bobde, the senior most
SC judge after him, to investigate the charges against him, CJI Gogoi seems to have taken the
first step towards a institutional response. The panel, which begins work on Friday, will be
watched.
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AN ILLUSTRATIVE CASE
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

Unlike Parliament, the Supreme Court lacks the conventional legitimacy derived from securing
membership to its judges through elections. The court’s command is derived from, and
grounded in, a general acceptance of its status as an impartial referee of disputes and as an
unbiased interpreter of the law. Predictably, its sense of esteem and its sense of moral authority,
which together constitute its most important assets, are immanently fragile. Any degradation of
the court’s acceptance amongst the public of its reputation as an equitable body will, therefore,
impair its authority irredeemably. And that today, as the Chief Justice of India (CJI) faces
allegations of sexual harassment, is the explicit threat that the court faces.

The complainant, who joined work in the Supreme Court in May 2014 as a Junior Court
Assistant, and who worked in the court of the present CJI, Ranjan Gogoi, from October 2016,
alleges not only that she is a survivor of sexual harassment, but also that she was unfairly
dismissed from service. What is more, on her dismissal, she claims that she and her family were
foisted with a series of false criminal cases and were subjected to abuse at the hands of the
police. She sent her complaint, in the form of a sworn affidavit, to 22 judges of the Supreme
Court on Friday, and on the same day, four magazines, Scroll, The Wire, Caravan and The
Leaflet, sent a questionnaire to the CJI. In response, the court’s Secretary General denied the
allegations, terming them “scurrilous”, and claimed that it was “also very possible that there are
mischievous forces behind all this, with an intention to malign the institution”.

On the next day, minutes after the story was published online, the CJI convened an
extraordinary hearing by a Bench comprising himself and two other judges to hear what was
termed “In Re: Matter Of Great Public Importance Touching Upon The Independence Of
Judiciary”. These proceedings were initiated suo motu, i.e. on the court’s own motion, without
awaiting a formal prompting from a party. In a hearing which disregarded every ordinary precept
of due process, not only was no notice given to the complainant, calling upon her to appear, but
her allegations were effectively dismissed outright as a product of a larger conspiracy. In a brief
order that was issued at the end of the hearing (which, bizarrely, wasn’t signed by the CJI,
despite his participation in the proceeding), the court said it was leaving it to the “wisdom of the
media to show restraint”, to decide what should or should not be published, since “wild and
scandalous allegations undermine and irreparably damage” the judiciary’s independence. It’s
easy to see, though, that if anything, it was the court’s own conduct that was blighting its moral
prerogative. Since then, the CJI withdrew himself from the case, but a new Bench that he
assembled has now ordered a probe by a former Supreme Court judge, Justice A.K. Patnaik, to
examine whether these allegations spring out of a plot to overthrow the judiciary.

Hark back to January 2018, when the four senior-most judges of the court, including the present
CJI, called an unprecedented press conference to mark their disapproval of the then CJI, Dipak
Misra’s arbitrary choices as master of the roster. Despite those public expressions of dissent,
nothing, it appears, has really changed. The CJI continues to enjoy unquestioned authority over
allocation of judicial work and over selection of Benches, even in cases where a conflict of
interest is to be presumed.

That justice should not only be done but should manifestly and undoubtedly be seen to be done
is an aphorism often attributed to Lord Chief Justice Hewart of the King’s Bench. But, as a
former Australian judge, James Spigelman, has written, the maxim could scarcely have had “a
less auspicious provenance”. For, as Lord Devlin wrote in 1985, “Hewart… has been called the
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worst Chief Justice since Scroggs and Jeffries in the seventeenth century. I do not think that this
is quite fair. When one considers the enormous improvement in judicial standards between the
seventeenth and twentieth centuries, I should say that, comparatively speaking, he was the
worst Chief Justice ever.”

James Spigelman records a litany of misconduct, which the Court of Appeal had found Hewart
to have committed in one single defamation trial, where he had delivered a ruling against the
plaintiff without hearing the plaintiff’s counsel; where he had accused the plaintiff in front of the
jury of fraudulently concealing documents and had refused to withdraw or apologise for the
accusation even after it was pointed out that the document had been disclosed; and where he
had received communications from the jury which were not disclosed to counsel.

Natural justice, therefore, has always stood on delicate ground. But as principles go, it is so
axiomatic to the rule of law that courts around the world have repeatedly stressed on Hewart’s
dictum, notwithstanding the author’s own indiscretions. That justice should be open has also
been immortalised in Article 14 of the International Covenant on Civil and Political Rights, which
states that “all persons shall be equal before the courts and tribunals,” that everyone “shall be
entitled to a fair and public hearing by a competent, independent and impartial tribunal
established by law”. Not only is India a party to this treaty, but its Constitution also guarantees to
every person equality before the law. But much as the Supreme Court has relied on these codes
to invigorate its own sense of power, as it has repeatedly shown in recent times, it’s just as
capable of renouncing its grand declarations when one of its own is under the cosh.

Now, prompted perhaps by resolutions passed by various bar associations, a committee —
comprising Justices S.A. Bobde (the senior most judge on the rest of the court), N.V. Ramana
(who was replaced by Justice Indu Malhotra after he recused himself) and Indira Banerjee —
with the apparent support of the full court, was formed to conduct an administrative probe into
the charges made against the CJI. The committee’s creation is, at the least, an
acknowledgement of some kind that the complaint deserves an inquiry. But doubts persist over
the committee’s legality, over whether it can at all scrutinise allegations made against the CJI,
and over whether its composition lacks a moral base in that no external members have been
included. Besides, it’s also difficult to countenance how the parallel proceeding, to be headed by
Justice Pattnaik, can continue even before the administrative inquiry into the complaint has been
completed.

These are no doubt extraordinary circumstances, but to advance the cause of justice, it’s
important that basic procedural norms are respected. Given the absence of a proper,
institutional mechanism, it’s likely that any mode adopted to judge the charges made will prove
indiscriminate. But that’s precisely why the Supreme Court needs to step up, to collectively show
us that it can establish an ethical precedent. The assertions made may or may not be veracious,
and they may impugn only the CJI. But ultimately the court’s institutional integrity is at stake
here. It’s therefore imperative that the court articulates and espouses a commitment to the rule
of law. It needs to show that the principles of due process that it holds applicable to all of us are
just as applicable to one of its own. That due process isn’t merely a poetic homily, to be
discharged on convenience, but that is integral to the court’s foundations and to the
Constitution’s guarantee of equal protection.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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PARALLEL PROBES: ON COMPLAINT AGAINST CJI
Relevant for: Indian Polity | Topic: Judiciary in India: its Structure, Organization & Functioning, Judges of SC &

High Courts, Judgments and related Issues

It is reassuring that there will be no parallel inquiries into the two sets of allegations that have
rocked the Supreme Court. Justice (retired) A.K. Patnaik, who has been tasked with probing an
alleged conspiracy against the Chief Justice of India, has made the right decision by choosing to
wait for the end of the in-house inquiry into a former woman employee’s complaint of sexual
harassment by the CJI and subsequent victimisation, before starting his work. The court
constituted two inquiries to deal with the situation following the complaint against the CJI. A
three-judge Bench, passing orders on a matter concerning the independence of the judiciary,
appointed Justice Patnaik to investigate the affidavits filed by Utsav Singh Bains, an advocate,
who has alleged a larger conspiracy against the CJI involving disgruntled court employees and
other ‘fixers’. On the administrative side, an in-house committee headed by Justice S.A. Bobde
will look into the complaint of the dismissed woman court assistant. The Bench emphasised that
the probe into the alleged plot would not impinge on the harassment complaint. However, it was
obvious that it would not be possible for such parallel proceedings to be independent of each
other. Mr. Bains has alleged he was offered up to 1.50 crore by someone to file a false
complaint against the CJI. It would have been well nigh impossible to verify the claim without
examining if the intermediaries had any nexus with the complainant.

Complaint against CJI Ranjan Gogoi: Let S.A. Bobde panel finish probe first, says ex-judge A.K.
Patnaik

Clearly, the complaint of sexual harassment should get priority. It is only if the complaint is found
to be false that there will be a case to probe whether it was part of a plot to malign the CJI, or a
conspiracy. It is unfortunate that the composition of the in-house committee became a
controversy. There was concern that there was only one woman member, and the complainant
raised the issue of the proximity of one of its members, Justice N.V. Ramana, with the CJI. He
has now recused himself to make way for another woman judge. The episode has highlighted
the lacuna in the in-house procedure the judges have adopted. There is no provision to deal with
a situation where the CJI is the subject of a complaint. Also, the idea of the inquiry being wholly
‘in-house’ is in conflict with the Sexual Harassment of Women at Workplace (Prevention,
Prohibition and Redressal) Act, 2013, which envisages the presence of an external member.
Despite this shortcoming, the committee should try to ensure a fair hearing for the former
employee. The dignity and institutional integrity of the judiciary will be better served by probing
the veracity of her charge, rather than by pursuing evidence for sweeping claims that “the rich
and the powerful” are trying to run the courts.
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WHAT IS MARGIN OF VICTORY?
Relevant for: Indian Polity | Topic: Elections, Election Commission and the Electoral Reforms in India Incl.

Political Parties

Margin of victory refers to the percentage point lead that a candidate or party has in an election
over the candidate or party ranked second. For example, if Candidate A wins an election with
35% of the vote and Candidate B, who finishes in the second place, wins 30% percent of the
vote, the winner's margin of victory is five percentage points. Margins of victory can be used to
measure electoral competitiveness, political party or candidate strength, and, indirectly, the
popularity of a particular policy or set of policies.
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